
On February 20, 2008, the United States Supreme Court issued its ruling in the case of LaRue v. DeWolff, Boberg
& Associates, Inc., in which a participant in a defined contribution plan sought monetary damages from the plan
administrator due to an alleged breach of fiduciary duty.  Specifically, the plan participant claimed that the plan
administrators failed to implement certain investment changes in a timely manner (as directed by the participant),
which resulted in losses to the participant's plan account in excess of $150,000.  In finding for the plan participant,
the Court determined that Section 502(a)(2) of the Employee Retirement Income Security Act of 1974, as amended
("ERISA"), could be read expansively to permit an aggrieved participant to maintain an individual cause of action
against the fiduciary of the plan.  The LaRue decision could potentially have far-reaching implications for the
fiduciaries of defined contribution plans.

Under the provisions of ERISA §502(a)(2), a plan participant is not authorized to maintain an individual cause of
action against a plan fiduciary for an alleged breach of the fiduciary's duties.  Rather, this provision of ERISA
generally permits a plan participant to bring a civil cause of action under such circumstances to "make good to such
plan any losses to the plan resulting from each such breach" and to "restore to such plan any profits of such fiduciary"
which may have resulted due to fiduciary duty breach (as provided in ERISA §409).  As the Court previously
articulated in Massachusetts Mutual Life Insurance Co. v. Russell (473 U.S. 134 (1985)), this provision of ERISA has
generally been interpreted to allow a plan participant to sue a plan fiduciary for an alleged breach of his or her
fiduciary duties, and to require that such fiduciary make restitution to the plan if his or her actions negatively affected
the value of the plan assets.  However, a plan participant could not bring suit against a fiduciary under ERISA
§502(a)(2) to require corrective contributions to the participant's account.

In LaRue, the plan sponsor maintained a defined contribution plan in which each plan participant could direct the
investment of his or her plan account balance.  James LaRue, a participant in the defined contribution plan, made
requests of the plan sponsor during the 2001 and 2002 calendar years that certain changes be made to the
investments in his plan account.  For reasons which were not reflected in the Court's analysis, the requested
investment changes were apparently never made by the plan sponsor, and Mr. LaRue brought suit under ERISA
§502(a)(2) to require the plan sponsor to make a corrective contribution to his plan account.

In keeping with the prior statutory interpretation of ERISA §502(a)(2), the Court of Appeals rejected Mr. LaRue's
request for monetary damages, noting that his claim was "personal" and therefore "threatens to undermine the
careful limitations Congress has placed on the scope of ERISA relief," which were intended to "protect the entire plan,
rather than the rights of an individual beneficiary."  In reversing the holding of the Court of Appeals, the U.S. Supreme
Court noted that the "entire plan" concept of the protections afforded under ERISA §502(a)(2) is best suited to defined
benefit plans, under which a breach of a fiduciary duty may endanger the payment of benefits to all participants.
Rather, the Supreme Court determined that "whether a fiduciary breach diminishes plan assets payable to all
participants and beneficiaries, or only to persons tied to particular individual accounts, it creates the kind of harms
that concerned the draftsmen" of the ERISA statute.  In adopting an expansive reading of the provisions of ERISA
§502(a)(2), the Court concluded that "although [ERISA] §502(a)(2) does not provide a remedy for individual injuries
distinct from plan injuries, that provision does authorize recovery for fiduciary breaches that impair the value of plan
assets in a participant's individual account."  
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The LaRue decision has been remanded to the Court of Appeals for further proceedings, which may include a
determination of the amount of damages that Mr. LaRue may recover from the plan administrator.  However, given
that this decision has received broad coverage in the print and electronic media, we recommend that all sponsors of
defined contribution plans take the following steps as soon as possible:

1. Review the Plan's Current Administrative Procedures: As noted above, the ability of a
participant in a defined contribution plan to maintain an action under the provisions of ERISA §502(a)(2) is predicated
upon the occurrence of a breach of a fiduciary duty by the plan administrator or other fiduciary.  In the case of the
defined contribution plan sponsored by DeWolff, Boberg & Associates, Inc., the apparent failure of the plan
administrator to timely process a request by Mr. LaRue for certain investment changes to his plan account may result
in a restorative contribution to Mr. LaRue's plan account of approximately $150,000, which does not account for the
substantial legal and administrative costs which are likely associated with this breach of a fiduciary duty.  We urge
all sponsors of defined contribution plans (and all other types of tax-qualified retirement plans) to review the plan's
administrative procedures to ensure full compliance with all applicable law and regulations, and to make changes to
this administrative structure, if necessary.

2. Provide Updated Investment Materials: As with many defined contribution plans, the plan
sponsored by DeWolff, Boberg & Associates, Inc. permitted each plan participant to direct the investment of his or
her plan account.  While such a participated-directed investment plan may afford the plan sponsor the protections of
ERISA §404(c), thereby precluding a plan participant from bringing suit against the plan sponsor for investment-
related losses to the participant's account, plan sponsors must take care to provide adequate and accurate
information concerning the investment options available to the plan participants.  The failure to provide investment
information sufficient to permit a plan participant to make an informed decision concerning the investment of his or
her plan account may constitute a breach of fiduciary duty, which could expose the plan sponsor to liability under the
rationale of the LaRue decision.  

3. Maintain an Investment Policy Statement: As required under the provisions of ERISA, a tax-
qualified defined contribution plan is required to adopt and maintain an investment policy statement (“IPS”), which
provides guidance to the plan’s fiduciaries in determining the type of investments which may be offered to the plan
participants, as well as providing a framework for the replacement of underperforming investment vehicles.  Such an
IPS is required even if the plan permits its participants to self-direct the investment of their respective plan accounts.
The failure to maintain an IPS, or the failure of the plan fiduciaries to follow the requirements of same, could result
in a plan participant bringing a claim of a breach of fiduciary duty against the plan trustees and administrator.  
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