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Lost in the Cloud
Municipal Regulation of the Internet’s Backbone 

by James H. Laskey

The journey on the “information highway” that was launched less than 20 years ago1 has
brought us to the nebulous world of “cloud computing.”2 But the image of a cloud hides the
complexity of the Internet’s nuts and bolts that enable the nearly instantaneous exchange of
information around the world. Without the Internet’s telecommunications backbone,
consisting of fiber optic cables that connect computer servers in large data storage centers,
information would still be traveling along the old “sneakernet,” where data on floppy disks
would be transported from one computer to another.3

D
ue to its proximity to Wall Street, as well

as millions of Internet users in the tri-state

area, New Jersey is a prime location for

data centers, second only to California.4

Many municipalities have embraced these

installations, but some have failed to rec-

ognize that these facilities can only succeed if they have

access to robust and redundant telecommunications net-

works. While wireline carriers do not engender the same level

of local hostility as their wireless carrier brethren,5 these carri-

ers continue to face challenges in obtaining the local

approvals needed to complete the deployment of the data

cables that keep the Internet’s traffic flowing. 

One reason for the impediment is that some of the New Jer-

sey statutes relating to the installation of utility facilities in the

public right-of-way are more than 100 years old, and have not

been updated to reflect the existence of competition. N.J.S.A.

48:17-8, 10, 11 and 12 all trace their origins to the advent of the

first telecommunications revolution that occurred in the late

1800s and early 1900s, after  Alexander Graham Bell’s remark-

able invention. They draw the distinction between “through

lines” and “local lines” without much in the way of definition,

except that a through line is to be used for “through business”

and a local line is used for “local business,” which in turn

requires “permission by ordinance or resolution.”6 If it is possi-

ble to split today’s modern telecommunications networks into

these two categories, one might conclude that in a municipali-

ty where the data center is located, the lines connecting that

data center are local lines, while the same lines located in

adjoining municipalities are through lines until they get to

another data center or other point of interconnection, where

they magically change back again to local lines.

While the physical characteristics of the line are identical

regardless of whether it is local or through, the importance of

the distinction is that if a telecommunications company seeks

only to install a through line, the relevant municipality or

county is obligated to permit the installation, subject to rea-

sonable regulation. It cannot deny access to the public right-

of-way, even though it can impose reasonable requirements.

In the picturesque language of one early case, “[a] power to

‘regulate and control’ the driving of cattle in streets does not

give power to prevent it altogether.”7 In contrast, installation

of a local line does appear to require municipal consent.

The concept of requiring municipal consent for offering

local business may have its roots in the frontier nature of the

first roll-out of telephone and other utility services more than

a century ago. As pointed out by Justice Sidney Schreiber in

his concurring opinion in a case regarding solid waste compa-

nies, “[c]ompetition among public utilities for the same con-

sumer has existed for many years. Two gas companies have

distributed gas on the same street within the same municipal-

ity. Two competing telephone companies at one time served

between Camden and Cape May Court House.”8

Regardless of whether the drafters of the original Public Util-

ity Act thought it might make sense to limit the number of

providers of local lines, this notion was effectively preempted



when Congress passed, and President Bill

Clinton signed, the federal Telecommu-

nications Act of 1996 (TA 96). A key pro-

vision of this law was Section 253, 47

U.S.C.A. § 253,titled “Removal of Barriers

to Entry.” Section 253(a) of the TA 96, 47

U.S.C.A. § 253(a), generally prohibits

state or local laws, regulations or other

legal requirements that “may prohibit or

have the effect of prohibiting the ability

of any entity to provide any interstate or

intrastate telecommunications service.”

However, the effect of the grand sweep-

ing language in Section 253(a) is tem-

pered by various “nothing in this sec-

tion” clauses, the most important of

which is Section 253(c), 47 U.S.C.A. §

253(c). This subsection provides that

nothing in Section 253 “affects the

authority of a State or local government

to manage the public rights-of-way or to

require fair and reasonable compensa-

tion from telecommunications providers,

on a competitively neutral and nondis-

criminatory basis, for use of public rights-

of-way on a nondiscriminatory basis, if

the compensation required is publicly

disclosed by such government.” 

The phrase “may prohibit or have the

effect of prohibiting” has engendered a

great deal of litigation. The Federal Com-

munications Commission (FCC), the

federal agency charged with enforcing

the TA 96, concluded early on that a law

or other legal requirement “prohibits”

an entity from providing telecommuni-

cations service if it imposes “an express

legal prohibition of service covering all

of the relevant geographic market.”9 The

FCC further concluded that a law or

legal requirement “has the ‘effect of pro-

hibiting’ the ability of any entity to pro-

vide” telecommunications service if it

“materially inhibits or limits the ability

of any competitor or potential competi-

tor to compete in a fair and balanced

legal and regulatory environment.”10

A somewhat different approach was

taken by the Ninth Circuit a few years

later.11 It concluded that a regulatory

structure that would allow a city to bar

a telecommunications provider from

operating there should be preempted,

even if the plaintiff had not shown the

regulatory structure had such an effect.12

While this approach was often

endorsed by other courts, most of the

decisions striking down municipal regula-

tion of various kinds were based on

records that demonstrated an actual

thwarting of attempts to enter the mar-

ket.13 Ultimately, the judicial hostility to

local requirements that could not be

shown to have created an actual, as

opposed to a hypothetical, barrier to com-

petition eased, first in the Eight Circuit14

and eventually in the Ninth Circuit itself,

which overruled its previous approach.15

Where an actual barrier can be

shown to exist, a municipality may still

seek refuge in the safe harbor of Section

253(c). A preliminary question raised by

the language of Section 253(c) is

whether a municipality’s management

of its rights-of-way must be done on a

competitively neutral and nondiscrimi-

natory basis, or whether the “competi-

tively neutral and nondiscriminatory”

language applies only to the ability to

require fair and reasonable compensa-

tion. Both the Federal Communications

Commission and most federal courts

have concluded that these requirements

apply to both prongs, and that right-of-

way management must be competitive-

ly neutral and nondiscriminatory.16

What is considered fair and reasonable

compensation has spawned a plethora of

litigation throughout the United States.17

Fortunately or unfortunately (depending

on the viewpoint of the telecommunica-

tions industry or New Jersey municipali-

ties, respectively), the New Jersey Legisla-

ture has seen fit to address this topic

explicitly. In connection with the repeal

of the gross receipts and franchise tax

(GRAFT) in 1997 (a law that gave pundits

the opportunity to observe that GRAFT in

New Jersey was not only common but leg-

islatively mandated), the Legislature

enacted N.J.S.A. 54:30A-124, which pro-

vides that “[n]o municipal, regional, or

county governmental agency may impose

any fees, taxes, levies or assessments in the

nature of a local franchise, right of way, or

gross receipts fee, tax, levy or assessment

against...telecommunication companies.”

This statute also provides that “[n]othing

in this section shall be construed as a bar

to reasonable fees for actual services made

by any municipal, regional or county gov-

ernmental agency.” 

While this provision grates on some

municipal officials, it actually did no more

than codify the common law regarding

permit fees. “The power to regulate

includes the right to charge a fee designed

to defray the costs thereof, but such must

not ‘exceed the bounds of reason consid-

ered in connection with the service and

the cost of the service granted.’”18 While

this limit is not necessarily imposed rigid-

ly, it is clear that the essence of the fee

must be based on regulatory costs and not

a need for municipal revenue.19

In New Jersey, litigation under Section

253 falls generally into one of two cate-

gories. First, there are cases where the

municipality simply refuses to act on per-

mit applications, thereby blocking net-

work construction. Examples of these

include litigation against the township of

Weehawken,20 the borough of Mountain-

side,21 and the township of Piscataway.22

The second group consists of munic-

ipal ordinances that impose various reg-

ulatory requirements but also contain

express exemptions for incumbent pub-

lic utilities. These ordinances originated

with the city of New Brunswick in

1995.23 They were subsequently adopted

by several other municipalities. Litiga-

tion against Bloomfield led to the repeal

of the ordinance in that municipality.24

However, it remains on the books in Pis-

cataway, where it is the subject of pend-

ing litigation.25 More recently, other

municipalities have adopted similar

ordinances that do not contain these

exemptions, but it is not yet clear
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whether the requirements are being

imposed on incumbent utilities.26

Despite the frequency of litigation

under Section 253 around the country,

only one reported decision under this

statute originated in New Jersey, and it

ironically involved the now moribund

business of providing pay telephones.27

The town of West New York adopted an

ordinance that permitted the town to

grant an exclusive franchise to one or two

companies to install payphones with

public rights-of-way and provide tele-

phone service from those payphones. The

district court found that the grant of an

exclusive franchise was preempted by Sec-

tion 253. The Third Circuit affirmed. In

response to the town’s argument that it

was not creating a barrier to entry because

it planned to grant the franchise or fran-

chises pursuant to a competitive auction

process, the court commented tartly that

“[a] bidding competition where the win-

ner is determined by willingness to share

a monopoly profit with the Town is clear-

ly not the kind of competition intended

by [TA 96]....[T]he effect of such an ordi-

nance is still to prohibit losing entities as

a matter of law from competing for pri-

vate customers, a violation of the plain

language of Section 253(a).”28

The court also rejected the town’s

argument that it was not prohibiting

competition from payphones on private

property. It concluded that this alterna-

tive would be an “imperfect substitute”

and would not allow other providers to

“fully compete.”29

The town also argued that its ordi-

nance fell within the safe harbor of Sec-

tion 253(c), in that it was a regulation of

the town’s rights-of-way. However, as

had the FCC and most other courts, the

Third Circuit concluded that, given Con-

gress’s evident intent to encourage com-

petition, allowing right-of-way manage-

ment to occur on a basis that would not

be non-discriminatory and competitive-

ly neutral would not be reasonable. The

court relied heavily on the legislative

history of Section 253, which showed

that towns seeking to rely on Section

253(c) would need to conduct all of their

activities in a non-discriminatory and

competitively neutral fashion.30

The reluctance of New Jersey munici-

palities to allow additional providers of

telecommunications services to install

facilities in the public rights-of-way

without a what’s in it for me (WIIFM)

factor is understandable, especially in

today’s fiscal environment; but the

short answer is the law requires it. The

longer answer is that data centers are

wonderful ratables, but only if they can

be connected to the telecommunica-

tions networks spanning the state, the

country and indeed the world. 

Either way, it behooves New Jersey

municipalities to smooth the way for

installation of these facilities, and not

attempt to erect barriers that will drive

these service providers to other jurisdic-

tions. The electronic cloud made possi-

ble by data centers can remove some of

the economic clouds hovering over New

Jersey, but only if the regulatory envi-

ronment remains cloud-free. �
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