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laintiffs have always sought to gain a litigation
advantage by bringing lawsuits in forums of their
choice. Now, a plaintiff's selection of a potential
forum is further broadened by the practice of rely-
ing on a defendant's internet presence to assert
jurisdiction. Businesses use the internet for adver-

tising, customer service, generating sales and contacts, research
and an important general communication with the public.

Some plaintiffs contend a defendant's website, available to
surfers in almost every jurisdiction, constitutes a contact with
the forum sufficient to justify jurisdiction. As a result, a defen-
dant with a website might be expected to defend a lawsuit in an
unexpected locale.

As one can imagine, defending a
lawsuit in an unfriendly or foreign
forum can be costly and risky. By
knowing the factors a court might
consider when assessing its personal
jurisdiction, an attorney can help a
client stay out of harm's way.

As the internet has matured,
courts have continued to apply settled
principles of jurisdictional law to
website-related facts. Traditionally,
plaintiffs bear the burden of estab-
lishing the personal jurisdiction of
the court. See Anns, Inc. v. Sedona
Research, Inc., 1993 U.S. Dist.
Lexis 17906; Amberson Holdings v.':::";1:1:1111:11[:111::: 
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"Plaintiff1s] must present aprimafacie case for the exercise
of personal jurisdiction by 'establishing with reasonable partic-
ularity sufficient contacts between the defendant and the forum
state,' " the Arms court said. A plaintiff can establish a defen-

dant's minimum contacts with specific or general contacts as in
Lebel v. Everglades Marina, 115 N.J. 317.

If a showing of minimum contacts is based on general con-
tacts (those unrelated to the litigation), the court's jurisdiction
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is said to be general. Here, plaintiffs must show the defendant's
contacts with the forum are so sustained, continuous and sys-
tematic that it can be sued in that state on virtually any claim.
The contacts must be sufficiently regular and steady to warrant
the court's conclusion that the defendant is currently present
within the forum.

If the showing is based on specific contacts (those arising
from the subject matter of the litigation), the court's jurisdic-
tion is said to be specific. A plaintiff can invoke jurisdiction
only where the litigation arises out of the defendant's purpose-
ful contacts with the forum state.

The minimum-contacts inquiry here focuses on the rela-
tionship among the defendant, the forum and the litigation.
This requirement can be satisfied only where the contacts at
issue resulted from the defendant's purposeful conduct, not the
unilateral activities of others.

Due process requires the court to focus on whether the
defendant's conduct and connection with the forum are such
that it should reasonably anticipate being haled into court there
and whether it purposefully availed itself of the privilege of
conducting business there. See World Wide Volkswagen Corp.
v. Woodson, 444 U.S. 286.

Once a plaintiff establishes sufficient minimum general or
specific contacts, the court must determine whether its exercise of
jurisdiction over the defendant will offend traditional notions of
fair play and substantial justice. If the exercise of personal juris-
diction would offend traditional notions of fair play and substan-
tial justice, courts will not exercise jurisdiction.

.1_- New Jersey courts
For the past several years, New Jersey courts have worked

to define this area of the law as it relates to websites. Generally,
New Jersey courts, like others, have focused on the character
of a website to determine whether it is "passive" or "interac-
tive."

Passive websites, mostly informational in nature, often can
be considered analogous to national advertisements and, stand-
ing alone, may not create enough contacts to support jurisdic-
tion. Interactive websites, which either exchange information
with the user or permit business transactions, are more likely to
support personal jurisdiction.

Weber v. Jolly Hotels, 977 F. Supp. 327, was one of the rust
federal decisions in New Jersey to discuss internet jurisdiction.
In Weber, a New Jersey resident brought suit in New Jersey
after being injured while staying at a hotel in Italy. The resident
sought general personal jurisdiction based on the hotel's use of
an internet website for advertisement.
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The court in Amberson Holdings v. Wests ide Story Newspaper
refused to exercise jurisdiction over a defendant who operated a website
that provided users with information, gave them the option to contact the
owner bye-mail and was hosted by a New Jersey computer company
with servers physically located within the state.

81__- Minimum contacts
Under these facts, U.S. District Judge Nicholas H. Politan character-

ized the contacts as de minimus and wrote, "It is unreasonable that by
utilizing a New Jersey server, defendants should have foreseen being
haled into a New Jersey federal court."

In Toys-R-Us v. Step Two, 318 F. 3d 446, the 3rd Circuit recently
expressed its view, consistent with prior New Jersey District Court opinions.
There, the appellate court stated:

"As Zippo and the courts of appeals decisions indicate, the mere
operation of a commercially interactive website should not subject the
operator to jurisdiction anywhere in the world. Rather, there must be evi-
dence the defendant 'purposefully availed' itself of conducting activity
in the forum state, by directly targeting its website to the state, know-
ingly interacting with residents of the forum state, via its website, or
through sufficient other related contacts."

While the defendant's websites were commercial and interactive,
they were offered entirely in Spanish, provided pricing in pesetas or
Euros, and merchandise could be shipped only to addresses within
Spain. Given these facts alone, the 3rd Circuit would not confer juris-
diction on the New Jersey court unless plaintiff could establish more
contacts after jurisdictional discovery.

Machulsky v. Hall, 210 F. Supp.2d 531, addressed a related issue of
personal jurisdiction over purchasers of website-based products. There,
the court refused to exercise personal jurisdiction over an Oregon defen-
dant who made an e-Bay auction purchase from a New Jersey coin seller.
The seller alleged the buyer and other users conspired to defame her and
to ruin her business.

As a result of the transaction, the buyer allegedly posted negative e-
Bay feedback about the seller, e-mailed information to others and com-
municated bye-mail with the New Jersey seller. U.S. District Judge
Stanley S. Brotman held that the act of purchasing a single item over the
internet alone, the e-mail and the feedback postings did not create per-
sonal jurisdiction over the purchaser-defendant.

Under the court's analysis, the single purchase and e-mail did "not
constitute sufficient minimum contacts." The negative postings did not
create jurisdiction because they were not purposefully directed toward
the plaintiff "as a businesswoman or attorney in New Jersey, toward
other New Jersey residents, or toward the state itself."

Contrast this decision with Osteotech, where the court exercised per-
sonal specific jurisdiction over a non-resident seller after a single sale to
a resident purchaser.

Casino's website
In Decker v. Circus Circus Hotel, 49 F. Supp.2d. 743, the District Court

here refused to exercise personal jurisdiction over a Nevada casino based
on its website because, although the defendant-casino's interactive site
invited New Jersey residents to make hotel reservations over the internet,
the site contained a forum selection clause that conditioned the use of the
website on an agreement that all disputes be settled in Nevada.

Apparently, due to this clause, the court refused to exercise its jurisdic-
tion, which might otherwise have arisen from the interactive website. The
Decker case is interesting because it offers one method of reducing the risk
of website-related personal jurisdiction. See also Caspi v. Microsoft
Network, 323 N.J. Super. 118, affirming the enforceability of a forum selec-
tion clause included in defendant's online subscriber click-wrap agreement.

Companies must review the content and nature of their web activities in
the same manner they do other parts of their businesses. Although limiting
the nature of a website is certainly one alternative for reducing jurisdic-
tional exposure, there are other, less limiting, options. With forethought
and an understanding of the developing legal principles, there are usu-
ally many more acceptable methods to reduce the risk.

U.S. District Judge Alfred M. Wolin held that the District Court
lacked jurisdiction because the hotel's website merely amounted to a
national advertisement and was not a means of conducting business in
New Jersey.

Wolin described some important early guideposts. First, the court
recognized "that the likelihood that personal jurisdiction can be consti-
tutionally exercised is directly proportionate to the nature and quality of
commercial activity that an entity conducts over the internet" (quoting
Zippo Manuf. Co. v. Zippo Dot Com, Inc., 952 F. Supp. 1119).

Then the court observed that, for the purpose of jurisdictional analy-
sis, there are generally three categories of websites:

.Sites where the defendants "actively do business on the internet"
(usually buying or selling). Here, personal jurisdiction exists because the
defendants enter into contracts with residents of a foreign jurisdiction
that involve knowing and repeated communication over the internet.

.Sites "where a user can exchange information with the host com-
puter." Here the issue of jurisdiction is determined by "examining the
level of interactivity and commercial nature of the exchange of informa-
tion that occurs on the website."

.Sites "that merely provide information or advertisements to users"
(passive sites). Here, without other factors, at least in the 3rd Circuit,
jurisdiction is denied, since to hold otherwise would have the effect of
creating worldwide jurisdiction "over anyone and everyone who estab-
lishes an internet website." See Weber.

For additional discussions of these three categories, see VP
Intellectual Properties v. Imtec Corporation, 1999 WL 1125204;
Amberson Holdings v. Westside Story Newspaper; Machulsky v. Hall,
210 F. Supp.2d 531.

In Osteotech v. Gensci Regeneration Services, 6 F. Supp. 2d 349,
plaintiff brought suit for patent infringement in the District Court in New
Jersey against non-resident parent and subsidiary corporations, GenSci
Canada and GenSci Labs.

Plaintiff sought to demonstrate personal specific jurisdiction against
GenSci Canada based in part on its use of internet advertising and the
alleged provision of a toll-free number in its website. U.S. District Judge
John W. Bissell found the court did not have personal jurisdiction over
GenSci Canada because its website was not sufficiently interactive to
find that the defendant purposely availed itself of the benefits of the
forum state. See also Green v. William Mason & Co., 996 F. Supp. 394.

Passive websites
In Green, u.s. District Judge William H. Walls refused to exercise

the court's jurisdiction over the defendant where its website merely con-
stituted an advertisement that provided a toll-free number. See also
Ragonese v. Rosenfeld, 318 N.J. Super. 63. Ragonese discusses the dif-
ference between passive and interactive websites. The court refused
jurisdiction where the website was informational and defendant had a
toll-free number listed in the phonebook.

Although the Osteotech court found it did not have specific jurisdic-
tion over GenSci Canada, it exercised specific jurisdiction over GenSci
Labs. The jurisdiction arose from a single sale of the allegedly infring-
ing product to a New Jersey hospital.

In VP Intellectual Properties v. Imtec Corporation, 1999 WL
1125204, the defendant, lmtec, operated a website that contained "(1)
company and product descriptions; (2) distributor information; (3) order-
ing information; and (4) a catalog request form that [could] be filled out
and electronically transmitted to the company."

To order, customers were instructed to "either contact an authorized
sales representative or call the company at a local (Oklahoma) or 800
number." Although Walls determined on other grounds that specific
jurisdiction existed on certain counts, he ruled this level of website inter-
action "is not 'continuous' or 'systematic' enough to find general juris-
diction on the basis of the internet site." See also Waldman v. Delaware
Park, 2000 WL 33416863.

In Waldman, although a website provided information about the oper-
ator's horse racing facilities and simulcasts, including some in New
Jersey, it was passive because it did not allow online wagers or sell
tickets.
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